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§1604.3

who is not entitled to receive legal as-
sistance from the employer of the at-
torney rendering assistance, but does
not include, among other activities,
teaching, consulting, or performing
evaluation.

§1604.3 General policy.

No attorney shall engage in any out-
side practice of law if the director of
the recipient has determined that such
practice is inconsistent with the attor-
ney’s full time responsibilities.

§1604.4 Compensated outside practice.

A recipient may permit an attorney
to engage in the outside practice of law
for compensation if §1604.3 is satisfied,
and

(a) The attorney is newly employed
and has a professional responsibility to
close cases from a previous law prac-
tice, and does so as expeditiously as
possible; or

(b) The attorney is acting pursuant
to an appointment made under a court
rule or practice of equal applicability
to all attorneys in the jurisdiction, and
remits to the recipient all compensa-
tion received.

§1604.5 Uncompensated outside prac-
tice.

A recipient may permit an attorney
to engage in uncompensated outside
practice of law if §1604.3 is satisfied,
and the attorney is acting:

(a) Pursuant to an appointment made
under a court rule or practice of equal
applicability to all attorneys in the ju-
risdiction; or on behalf of;

(b) A close friend or family member;
or

(c) A religious, community, or chari-
table group.

PART 1605—APPEALS ON BEHALF
OF CLIENTS

Sec.

1605.1 Purpose.

1605.2 Definition.

1605.3 Review of Appeals.

AUTHORITY: Secs. 1007(a)(7), 1008(e), 42
U.S.C. 2996f(a)(7), 2996g(e).

SOURCE: 41 FR 18513, May 5, 1976, unless
otherwise noted.
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§1605.1 Purpose.

This part is intended to promote effi-
cient and effective use of Corporation
funds. It does not apply to any case or
matter in which assistance is not being
rendered with funds provided under the
Act.

§1605.2 Definition.

Appeal means any appellate proceed-
ing in a civil action as defined by law
or usage in the jurisdiction in which
the action is filed.

§1605.3 Review of Appeals.

The governing body of a recipient
shall adopt a policy and procedure for
review of every appeal to an appellate
court taken from a decision of any
court or tribunal. The policy adopted
shall

(a) Discourage frivolous appeals, and

(b) Give appropriate consideration to
priorities in resource allocation adopt-
ed by the governing body, or required
by the Act, or Regulations of the Cor-
poration; but

(c) Shall not interfere with the pro-
fessional responsibilities of an attorney
to a client.

PART 1606—PROCEDURES GOV-
ERNING TERMINATION OF FI-
NANCIAL ASSISTANCE

Sec.

1606.1 Purpose.

1606.2 Definitions.

1606.3 Grounds for termination.
1606.4 Preliminary determination.
1606.5 Informal conference.

1606.6 Initiation of proceedings.
1606.7 Presiding officer.

1606.8 Pre-hearing conference.
1606.9 Conduct of hearing.

1606.10 Burden of proof.

1606.11 Briefs and argument.
1606.12 Recommended decision.
1606.13 Final decision.

1606.14 Time and extension and waiver.
1606.15 Right to counsel.

1606.16 Reimbursement.

1606.17 Interim funding.

1606.18 Termination funding.
1606.19 Notice.

AUTHORITY: Secs. 1006(b) (1) and (3),
1007(a)(1), 1007(a)(3), 1007(a)(9), 1007(d), 1008(e),
1011 Legal Services Corporation Act of 1974,
as amended (42 U.S.C. 299%e(b) (1) and (3),
2996f(a) (1), (3), and (9), 2996f(d), 2996g(e),
2996j).
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SOURCE: 43 FR 32770, July 28, 1978, unless
otherwise noted.

§1606.1 Purpose.

By affording a recipient the oppor-
tunity for a timely, full, and fair hear-
ing that will promote informed delib-
eration by the Corporation when there
is reason to believe a grant or contract
should be terminated, this part seeks
to avoid unnecessary disruption in the
delivery of legal assistance to eligible
clients.

[43 FR 32770, July 28, 1978, as amended at 48
FR 54199, Nov. 30, 1983]

8§1606.2 Definitions.

(a) Termination means a decision that
financial assistance to a recipient will
be permanently terminated in whole or
in part prior to expiration of the recipi-
ent’s current grant or contract.

(b) Director of a recipient means the
person who has overall day-to-day re-
sponsibility for management of oper-
ations by the recipient.

(c) Presiding Officer means the person
appointed by the President to rec-
ommend a decision that a grant or con-
tract should be continued or termi-
nated.

[43 FR 32770, July 28, 1978, as amended at 48
FR 54199, Nov. 30, 1983]

§1606.3 Grounds for termination.

A grant or contract may be termi-
nated when:

(a) Termination is required by, or
will implement a provision of law, a
Corporation rule, regulation, guideline,
or instruction that is generally appli-
cable to all recipients of the same class
or a funding policy, standard, or cri-
terion approved by the Board, except
that termination shall not be based on
a Corporation rule, regulation, guide-
line, or instruction that was not in ef-
fect when the current grant was made
or when the current contract was en-
tered into; or

(b) There has been substantial failure
by a recipient to comply with a provi-
sion of law, or a rule, regulation, or
guideline issued by the Corporation, or
a term or condition of a current or
prior grant from contract with the Cor-
poration. In the absence of unusual cir-
cumstances, a grant or contract shall

§1606.4

not be terminated for this cause unless
the Corporation has given the recipient
notice of such failure and an oppor-
tunity to take effective corrective ac-
tion; or

(c) There has been substantial failure
by a recipient to use its resources to
provide economical and effective legal
assistance of high quality as measured
by generally acepted professional
standards, the provisions of the Act, or
a rule, regulation or guideline issued
by the Corporation. In the absence of
unusual circumstances, a grant or con-
tract shall not be terminated for this
cause unless the Corporation has given
the recipient notice of such failure and
an opportunity to take effective cor-
rective action.

[48 FR 54199, Nov. 30, 1983]

8§1606.4 Preliminary determination.

(@) When there is reason to believe
that a grant or contract should be ter-
minated, the Corporation shall serve a
written preliminary determination
upon the recipient, which shall state
the grounds for the proposed action,
and shall identify, with reasonable
specificity, any facts or documents re-
lied upon as justification for that ac-
tion.

(b) The preliminary determination
shall advise the recipient that it may,
within 30 days of receipt of the prelimi-
nary determination, make written re-
quest for:

(1) A hearing under this part, or

(2) An informal conference under
§1606.5 of this part, with a subsequent
right as there provided to request a
hearing.

(c) The preliminary determination
shall also advise the recipient of its
right to receive interim, and to request
termination, funding, under §1606.17 or
§1606.18 of this part.

(d) If the recipient advises the Cor-
poration that it will not request re-
view, or if it fails to request review
within the time prescribed in §1606.4(b)
or §1606.5, the preliminary determina-
tion shall become final.

[43 FR 32770, July 28, 1978. Redesignated and
amended at 48 FR 54199, Nov. 30, 1983; 50 FR
30713, July 29, 2985]
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8§1606.5 Informal conference.

On timely request by the recipient,
the Corporation employee who made
the preliminary determination shall
promptly conduct an informal con-
ference with the recipient at a time
and place designated by the employee.
The parties thereto shall exchange
views, seek to narrow the issues, and
explore the possibilities of settlement
or compromise. At the conclusion of
the conference, which may be ad-
journed for deliberation or consulta-
tion, the Corporation employee may, in
writing, modify, withdraw, or affirm
the preliminary determination. The re-
cipient may, within 5 days thereafter,
make written request for a hearing
under §§1606.8 through 1606.14 of this
part.

[43 FR 32770, July 28, 1978. Redesignated and
amended at 48 FR 54199, Nov. 30, 1983]

§1606.6 Initiation of proceedings.

Within 10 days after receipt of a re-
quest for a hearing made under
§1606.4(b) or 8§1606.5, the Corporation
shall notify a recipient in writing of:

(a) The name of the presiding officer,
and of the attorney who will represent
the Corporation;

(b) The date, time and place sched-
uled for a prehearing conference, if any
should be requested or ordered; and

(c) The date, time and place sched-
uled for the hearing.

[43 FR 32770, July 28, 1978. Redesignated and
amended at 48 FR 54199, Nov. 30, 1983]

8§1606.7 Presiding officer.

(a) The presiding officer shall be ap-
pointed by the President, and shall be
a person who is familiar with legal
services and supportive of the purposes
of the Act, who is independent, and
who is not an employee of the Corpora-
tion.

(b) Within 5 days of receipt of the no-
tice required under §1606.6, the recipi-
ent shall notify the Corporation if it
objects to the presiding officer on the
grounds that the person does not sat-
isfy the criteria stated in §1606.7(a), or
is personally biased. The notice shall
state the specific facts and documents
that the recipient contends support its
objection, and, if a pre-hearing con-
ference has not been scheduled, shall

45 CFR Ch. XVI (10-1-97 Edition)

request a pre-hearing conference for
the purpose of presenting the objec-
tion. At the pre-hearing conference,
the recipient and the Corporation may
question the presiding officer for a rea-
sonable period of time on matters rel-
evant to the recipient’s objection.

(c) The recipient shall, within 5 days
following the pre-hearing conference,
notify the Corporation of any further
facts that it contends support its objec-
tions. The President shall, within 10
days following the pre-hearing con-
ference, either sustain the objection
and appoint a new hearing officer or
overrule the objection.

(d) No objection to the appointment
of a presiding officer may be made un-
less presented in the manner specified
by this section.

[43 FR 32770, July 28, 1978. Redesignated and
amended at 48 FR 54199, Nov. 30, 1983]

§1606.8 Pre-hearing conference.

(a) A pre-hearing conference may be
ordered by the presiding officer, and
shall be ordered if requested by either
the recipient or the Corporation. The
matters to be considered at the con-
ference shall include:

(1) Proposals to define and narrow
the issues;

(2) Efforts to stipulate the facts, in
whole or in part;

(3) The probable number, identity,
and order of presentation of exhibits
and witnesses;

(4) On the agreement of the parties,
the possibility of presenting the case
on written submission or oral argu-
ment;

(5) The desirability of advance sub-
mission of some or all of the direct tes-
timony in writing;

(6) Any necessary variation in the
date, time and place of the hearing;

(7) Discussion of settlement; and

(8) Such other matters as may be ap-
propriate.

(b) In advance of the pre-hearing con-
ference, the presiding officer may re-
quire a party to submit a written
statement discussing any matter de-
scribed in paragraph (a) of this section.
After the pre-hearing conference, the
presiding officer may establish the pro-
cedures, consistent with this part, to
be followed at the hearing.
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(c) The presiding officer may, at the
pre-hearing conference or at any subse-
quent appropriate time prior to com-
pletion of the hearing, require the Cor-
poration or the recipient, on sufficient
notice, to produce a relevant document
in its possession, to make a report not
unduly burdensome to prepare, or to
produce a person in its employ to tes-
tify, if any might offer a relevant and
substantial addition to the accuracy or
completeness of the record. With the
consent of the presiding officer, a party
may make a written submission before
the hearing.

[43 FR 32770, July 28, 1978. Redesignated at 48
FR 54199, Nov. 30, 1983]

§1606.9 Conduct of hearing.

(a) The hearing shall be scheduled to
commence at the earliest appropriate
date, ordinarily not later than 30 days
after the notice required by §1606.6,
and, whenever practical, shall be held
at a place convenient to the recipient
and the community it serves. A hear-
ing affecting more than one commu-
nity or recipient shall be held in a sin-
gle centrally located place unless the
presiding officer determines that an
additional hearing place is required.

(b) The presiding officer shall pre-
side, conduct a full and fair hearing,
avoid delay, maintain order, and insure
that a record sufficient for full disclo-
sure of the facts and issues is made.
The hearing shall be open to the public
unless, for good cause and in the inter-
ests of justice, the presiding officer
shall determine otherwise.

(c) The presiding officer may allow
any interested person or organization
to participate in the hearing if such
participation will not broaden the is-
sues unduly or cause delay, and will aid
in proper determination of the issues.

(1) A person or organization wishing
to participate in a hearing shall re-
quest permission from the presiding of-
ficer, stating the reason for the re-
quest, and the nature of the evidence
or argument to be offered; and shall no-
tify the Corporation and the recipient
of its request.

(2) The presiding officer shall notify
the Corporation, the recipient, and the
person or organization requesting par-
ticipation whether the request has
been granted, and in case of denial

§1606.10

shall include a brief statement of the
reasons therefor.

(3) The presiding officer may limit
the scope or form of participation au-
thorized under this paragraph.

(d) The Corporation and the recipient
each may present its case by oral or
documentary evidence, conduct exam-
ination and cross-examination of wit-
nesses, examine any document submit-
ted by another party, and submit re-
buttal evidence.

(e) If a party fails, without good
cause, to produce a person or document
required under §1606.8(c), the presiding
officer may make an adverse finding on
the fact or issue with respect to which
production was required.

(f) Technical rules of evidence shall
not apply. The presiding officer shall
make any procedural or evidentiary
ruling that may help to insure full dis-
closure of the facts, to maintain order,
or to avoid delay. Irrelevant, immate-
rial, repetitious or unduly prejudicial
matter may be excluded.

(g) Official notice may be taken of
published policies, rules, regulations,
guidelines, and instructions of the Cor-
poration, of any matter of which judi-
cial notice may be taken in a Federal
court, or of any other matter whose ex-
istence, authenticity, or accuracy is
not open to serious question.

(h) A stenographic or electronic
sound record, or a summary of the
hearing shall be made in a manner de-
termined by the presiding officer, and a
copy shall be made available to a party
upon payment of its cost.

[43 FR 32770, July 28, 1978. Redesignated and
amended at 48 FR 54199, Nov. 30, 1983; 50 FR
30713, July 29,1985]

§1606.10 Burden of proof.

At a hearing under §1606.9:

(a) The Corporation shall have the
obligation of proving, by a preponder-
ance of the evidence, the existence of
any disputed fact relied upon as jus-
tification for termination; and

(b) On all other issues, the Corpora-
tion shall have the obligation of estab-
lishing a substantial basis for termi-
nating the grant or contract.

[43 FR 32770, July 28, 1978. Redesignated and
amended at 48 FR 54199, Nov. 30, 1983]
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§1606.11 Briefs and argument.

(a) Within 10 days after the close of
the hearing, each party may, and, upon
request of the presiding officer, shall,
submit to the presiding officer, with
service upon all other parties, proposed
findings of fact and argument on mat-
ters of law or policy.

(b) The presiding officer may direct
or permit oral argument at the close of
the hearing or after submission of
briefs.

[43 FR 32770, July 28, 1978. Redesignated at 48
FR 54199, Nov. 30, 1983]

§1606.12 Recommended decision.

(a) As soon as practicable after the
hearing, and normally within 20 days
after its conclusion, the presiding offi-
cer shall issue a written recommended
decision.

(1) Continuing the recipient’s current
grant or contract, subject to any modi-
fication or condition that may be
deemed necessary on the basis of infor-
mation adduced at the hearing; or

(2) Terminating financial assistance
to the recipient as of a particular date.

(b) The recommended decision shall
contain findings of the significant and
relevant facts and shall state the rea-
sons for the decision. Findings of fact
shall be based solely on the evidence
adduced at the hearing or on matters
of which official notice was taken.

[43 FR 32770, July 28, 1978. Redesignated and
amended at 48 FR 54199, Nov. 30, 1983]

§1606.13 Final decision.

(a) If neither the Corporation nor the
recipient requests review by the Presi-
dent, a recommended decision shall be-
come final 10 days after receipt by a re-
cipient.

(b) The recipient or the Corporation
may seek review by the President of a
recommended decision. A request shall
be made in writing within 10 days after
receipt by the party of the rec-
ommended decision, and shall state in
detail the reasons for seeking review.

(c) As soon as practicable after re-
ceipt of a request for review of a rec-
ommended decision, but not later than
30 days after the completion of the
hearing, the President shall adopt,
modify, or reverse the recommended
decision, or direct further consider-

45 CFR Ch. XVI (10-1-97 Edition)

ation of the matter. In the event of
modification or reversal, the Presi-
dent’s decision shall conform to the re-
quirements of §1606.12(b).

(d) A decision by the President shall
become final upon receipt by a recipi-
ent.

[43 FR 32770, July 28, 1978. Redesignated and
amended at 48 FR 54199, Nov. 30, 1983; 50 FR
30713, July 29, 1985]

§1606.14 Time and extension and

waiver.

(a) Any period of time provided in
these rules may, upon good cause
shown and determined, be extended:

(1) By the person making the prelimi-
nary determination, prior to the time
the presiding officer is designated;

(2) By the presiding officer, prior to
the issuance of a recommended deci-
sion; or

(3) By the President at any time.

(b) Requests for extensions of time
shall be considered in light of the over-
all objective that the procedures pre-
scribed by this part ordinarily shall be
concluded within 90 days of the pre-
liminary determination.

(c) Any other provision of these rules
may be waived or modified:

(1) By the presiding officer with the
assent of the recipient and of counsel
for the Corporation; or

(2) By the President upon good cause
shown and determined.

[43 FR 32770, July 28, 1978. Redesignated at 48
FR 54199, Nov. 30, 1983]

§1606.15 Right to counsel.

At a hearing under §1606.9, the Cor-
poration and the recipient each shall
be entitled to be represented by coun-
sel, or by another person. The attorney
designated may be an employee, or
may be outside counsel retained for the
purpose. Unless prior written approval
is received from the Corporation, the
fee paid to outside counsel shall not ex-
ceed the hourly equivalent of the rate
of level V of the executive schedule
specified in section 5316 of title 5, Unit-
ed States Code.

[43 FR 32770, July 28, 1978. Redesignated and
amended at 48 FR 54199, Nov. 30, 1983]
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§1606.16 Reimbursement.

If the recipient’s grant or contract is
continued or refunding is granted after
a preliminary determination has been
issued under §1606.4, a recipient shall
receive reimbursement by the Corpora-
tion, to the extent it has prevailed, for
reasonable and actual expenses that
were required in connection with pro-
ceedings under this part.

[43 FR 32770, July 28, 1978. Redesignated and
amended at 48 FR 54199, Nov. 30, 1983]

§1606.17 Interim funding.

Failure by the Corporation to meet a
time requirement of this part shall not
entitle a recipient to continuation of
its grant or contract. Pending a final
determination under this part, the Cor-
poration shall provide the recipient
with interim funding necessary to
maintain its current level of legal as-
sistance activities under the act.

[43 FR 32770, July 28, 1978. Redesignated and
amended at 48 FR 54199, Nov. 30, 1983]

§1606.18 Termination funding.

After a final determination to termi-
nate a recipient’s grant or contract,
and without regard to whether a hear-
ing has occurred, the Corporation may
authorize temporary funding if nec-
essary to enable a recipient to close or
transfer current matters in a manner
consistent with the recipient’s profes-
sional responsibility to its present cli-
ents.

[43 FR 32770, July 28, 1978. Redesignated and
amended at 48 FR 54199, Nov. 30, 1983]

§1606.19 Notice.

A notice required to be sent to a re-
cipient under this part shall be sent to
the director of the recipient, and may
be sent to the chairperson of its gov-
erning body.

[43 FR 32770, July 28, 1978. Redesignated at 48
FR 54199, Nov. 30, 1983]

PART 1607—GOVERNING BODIES

Sec.

1607.1
1607.2
1607.3
1607.4
1607.5
1607.6

Purpose.

Definitions.

Composition.

Functions of a governing body.
Compensation.

Waiver.

§1607.3

AUTHORITY: 42 U.S.C. 2996f(c); Pub. L. 103-
317.

SOURCE: 59 FR 65254, Dec. 19, 1994, unless
otherwise noted.

§1607.1 Purpose.

This part is designed to insure that
the governing body of a recipient will
be well qualified to guide a recipient in
its efforts to provide high-quality legal
assistance to those who otherwise
would be unable to obtain adequate
legal counsel and to insure that the re-
cipient is accountable to its clients.

8§1607.2 Definitions.

As used in this part,

(a) Attorney member means a board
member who is an attorney admitted
to practice in a State within the recipi-
ent’s service area.

(b) Board member means a member of
a recipient’s governing body or policy
body.

(c) Eligible client member means a
board member who is financially eligi-
ble to receive legal assistance under
the Act and part 1611 of this chapter at
the time of appointment to each term
of office to the recipient’s governing
body, without regard to whether the
person actually has received or is re-
ceiving legal assistance at that time.
Eligibility of client members shall be
determined by the recipient or, if the
recipient so chooses, by the appointing
organization(s) or group(s) in accord-
ance with written policies adopted by
the recipient.

(d) Governing body means the board of
directors or other body with authority
to govern the activities of a recipient
receiving funds under §1006(a)(1)(A) of
the Act.

(e) Policy body means a policy board
or other body established by a recipi-
ent to formulate and enforce policy
with respect to the services provided
under a grant or contract made under
the Act.

(f) Recipient means any grantee or
contractor receiving financial assist-
ance from the Corporation under
§1006(a)(1)(A) of the Act.

§1607.3 Composition.

(a) A recipient shall be incorporated
in a State in which it provides legal as-
sistance and shall have a governing
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